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Introduction


Good Afternoon. I have been asked to speak to you about the US Directives on the use of Private Military Companies and Private Security Companies.  While there are distinctions between the two, I will use the acronym “PSC” as a general reference for armed contractors while PMC will refer to the broader category of contractors providing other support to military forces. Since the subject of this colloquium is PSCs Operating in Situations of Armed Conflict, my remarks are focused on the employment of these companies by the US Department of Defense in contingency operations where violence or the potential for large scale violence threatens reconstruction or stability operations. My remarks do not necessarily apply to the use of security contractors in benign environments, such as guarding US military facilities in the United States or NATO. 

The United States is committed to promoting the rule of law as fundamental to a peaceful and stable society. When engaged in international operations, whether major combat operations, complex contingencies, or humanitarian interventions, the actions of the United States must conform to the law of war and model the rule of law the United States seeks to promote. PSCs provide essential security services that are either infeasible or unsuitable for our armed forces, in an environment where local national police and other security structures are unable to provide security for humanitarian relief and reconstruction. The directives of the United States vis a vis Private Security Companies are ordered to promote compliance with the law of war, maintain governmental authority regarding the use of armed force, and to avoid placing PSC employees in the position of acting in a manner inconsistent with their civilian status. 

Starting with the last of these first, Department of Defense directives covering PSC employment are intended to conform to U.S. law of war obligations. It is the policy of the Department of Defense that its units and personnel – including civilian personnel – will ”comply with the law of war during all armed conflict, however such conflicts are characterized, and in all other military operations.” (DoDD 2311.01E, p2.) Pursuant to that policy, the United States of America does not employ Private Security Companies in combat or as a substitute for combat troops in major combat operations. PSCs are employed in contingency areas where the rule of law has been subverted, whether through natural disaster, war, corruption, or government collapse. In these environments the proper role of private security firms is to protect people, places, and things from criminal conduct and other unlawful violence not associated with planned combat operations. This activity includes, but is not limited to, protective security details for government employees, site protection of buildings and other facilities, and operational staff-work that directly support reconstruction and relief operations in a complex contingency. (DOD Testimony to HGRC 13 Jun 06).  Combat, on the other hand, is an inherently governmental function and combat on behalf of the United States is reserved for the military forces of the US Government.  This policy is specified the DOD Guidance for the use of Manpower (DOD Guidance for the use of Manpower) and in Defense Instruction 3020.41 – which I will refer to again later.  Pursuant to this policy, armed contractors are restricted from guarding U.S. or coalition military supply routes, military facilities, military personnel, or military property in association with Major Combat Operations. (DODI 3020.41 p17.) In regards to present operations in Iraq and Afghanistan, the situation in those countries does not constitute major combat operations or interstate armed conflict. Therefore, the restrictions I just mentioned are not applicable regarding PSC operations in these countries. However, even when responding to unlawful violence, the United States does not employ PSCs in traditional combat roles such as offensive combat operations.

DODD 2311.01: DOD Law of War Program


Current Defense Directives also make it clear that contractors accompanying the Armed Forces of the United States must comply with the Law of War.  This is consistent with our national values and in accordance with our law of war treaty obligations. (DODD 2311.01 p2.)  Defense Directive 2311.01, The Department of Defense Law of War Program, requires all contractors to institute and implement effective programs to prevent violations of the law of war by their employees and subcontractors, including law of war training and dissemination. (DODD 2311.01 p4.)  This same directive reminds contractors that violators of the Law of War are subject to prosecution. All U.S. military forces in theater, as well as the contractors themselves, are required to report all incidents of possible violations of the Law of War involving U.S. civilians, contractors or subcontractors assigned to or accompanying the Armed Forces, or their dependents, through the Secretary of the Army to the GC, DoD, for investigation and, if determined appropriate, for prosecutory action under the criminal jurisdiction of the United States. (DODD 2311.01 p5.) Pursuant to this, one U.S. contractor was recently tried and convicted of manslaughter in a U.S. court as a result of his acts while working in Afghanistan. These rules are applicable to all contractors accompanying the force, not just Private Security Companies. 
DODI 3020.41: Contractors Accompanying the Force


In October, 2005 DOD issued new guidance for contractors accompanying the armed forces of the United States. For the first time, this instruction specifically addressed armed security contractors. These contractors -- authorized to carry and use arms -- are subject to additional regulation or instruction.  The reporting requirements I mentioned previously are augmented in a way that provides more direct oversight by the military commander regarding armed contractors in his area or supporting his operations.  Contracts now specify that contractor employees will report all incidents to the commander of the force they are accompanying. (DODI 3020.41 p15.)

Further, contractors are specifically charged with responsibility for complying with theater orders, and applicable directives, laws, and regulations; and the maintenance of employee discipline. Contingency contractor personnel shall conform to all general orders applicable to DoD civilian personnel issued by the ranking military commander. Commanders have the authority to take certain actions affecting contingency contractor personnel, such as the ability to revoke or suspend security access or impose restriction from installations or facilities. Department of Justice may prosecute misconduct under applicable Federal laws.  Contractors are also subject to local law, subject to any SOFA that may be in effect in that country.  The instruction also notes that the use of lethal force by contractors is not protected by any SOFA currently in force. (DODI 3020.41 p16.)

DODI 3020.41 also describes standards for training, weapons issuance, vetting, and directs some operational issues regarding armed contractors:
Training. Contractors are required to provide and document training in the Law of War as described in the directive I mentioned earlier, with particular attention to the use of deadly force by civilians. This includes the requirement to train PSC employees in the differences between military and civilian rules of engagement. This is very important as most PSC employees come from military or police backgrounds and need to be indoctrinated into the new legal environment in which they will use tools they have long been familiar with.  Weapons training provided by PSCs must also include rules for the use of deadly force and host nation laws for the use of such force, with the reminder that they are subject to those laws. (DODI 3020.41 p17.) This is important as those laws my be more or less restrictive than those in the United States or a third country the PSC employee is hired from. However, it is also the policy of the United States, and defined in Instruction 3020.41, that everyone has the inherent right to self defense. (DODI 3020.41 p7.)
Vetting and weapons issuance. Contractors are also required to conduct background investigations of prospective employees and verify that they are not prohibited by U.S. law from possessing firearms. This would include a felony conviction of any kind or a misdemeanor conviction of domestic violence.  The contractor must certify that they have conducted the necessary investigation before a weapons authorization card can be issued. (DODI 3020.41 p18.) The weapons and ammunition used by a PSC in support of U.S. government missions also require review and approval for compliance with applicable laws and regulations.

Operational Issues. Any proposal to employ armed contractors in contingency operations will include concept descriptions for rapid identification, coordination movement through high-risk areas and avoidance of military combat – sometimes called “kinetic” operations. Proposals will also include a communications plan for exchanging threat information between military forces and security contractors and procedures for rendering assistance from military forces to contractor personnel in hostile fire situations. (DODI 3020.41 p17.)


Training and vetting records I mentioned are inspectable items under the terms of any Department of Defense contract for private security services and are now written into all Department of Defense contracts for armed security services. Implementation of the operational requirements is still evolving. The reconstruction operations center in Iraq is a dynamic model for working many of these issues. Observations obtained from the day to day coordination of PSC activity by this operations center provide lessons that are learned and incorporated in the MNFI fragmentary orders and contract modifications.
DODI 5525.11 Criminal Jurisdiction Over Civilians Employed by or Accompanying the Armed Forces Outside the United States, Certain Service Members, and Former Service Members


DoD Instruction 5525.11, "Criminal Jurisdiction Over Civilians Employed by or Accompanying the Armed Forces Outside the United States, Certain Service Members, and Former Service Members", is the enforcement mechanism for these directives. It establishes the policies and procedures, and assigns responsibilities, under the "Military Extraterritorial Jurisdiction Act of 2000,"  As I mentioned earlier, the United States recently obtained its first conviction under this Act. Other cases are under investigation.
Conlcusion


The use of PSCs  by the United States in complex contingencies and the post conflict environment is both new and a challenge to our national values and commitment to jus in bello. The use of PSCs is sometimes cited as undermining widely held conceptions regarding a states monopoly of the use of organized force and operates at the edge of some international law regarding armed conflict.  The directives I have cited are intended as a means to employ PMCs in a manner that promotes, rather than undermines the rule of law, that enhances governmental authority regarding the use or organized violence, and meets the requirements of complex contingencies where traditional armed forces may be inadequate or inappropriate. 
